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to some principles of justice. For their protection a permanent control by Con- 
gress with a cessation of all actual regulation is a mere form without substance, 
so that from the point of view of the governed expediency requires that the 
President have governmental power in the interval between congressional 
regulations. 

Void, Illegal, or Unenforceable Consideration. — In a recent article 
Mr. William P. Rogers discusses the various phases of contracts in which a 
part of the consideration furnished by one party is void and part valid. Void, 
Illegal, or Unenforceable Consideration, 17 Yale L. J. 338 (March, 1908). 
The writer logically begins his discussion with Pigot's Case, 1 where it was said 
that if some of the covenants of an indenture are unlawful and others lawful, 
the latter will stand good. This appears to be the earliest case on the subject 
and has led to considerable conflict of authority. 

If we suppose that A agrees to pay B $100 in return for B's promise to do a 
lawful as well as a criminal act, it is conceded that the latter promise will vitiate 
the entire contract, no matter which of the promises has been performed. 2 If 
we suppose that B has promised to do a lawful act and one that is unlawful but 
not criminal or malum in se, the result may be different. It is true that B's 
unlawful promise being absolutely void can form no consideration for A's ex- 
ecutory promise, and that the latter, being by hypothesis indivisible, falls to 
the ground through failure of consideration ; and since A is under no obligation 
it is impossible to enforce B's promise. 3 But if A has fully performed his part 
of the agreement, it is generally held that, though B's unlawful promise is still 
void, A may enforce the lawful promise of B, since there is now ample 
consideration for such promise and A's promise, being executed, needs no con- 
sideration. B on the other hand, whether he performs or not, will never be 
able to enforce A's promise, supposing it to be executory, since neither his 
promise nor its performance, which is against public policy, can support A's 
promise.* A similar distinction between executory and executed contracts is 
sometimes made when B, who is already under a contract duty to C, makes a 
subsequent promise to A to perform such contract, in return for A's promise to 
pay. It may well be that such executory contract is of no effect because B has 
furnished no consideration for A's promise, 5 but if A actually pays B for the 
subsequent promise he may hold B, though, of course, B, whether he performed 
or not, would never be able to compel A to perform. 6 

Passing now to contracts in which part of the consideration is unenforceable 
merely because of some defense, such as the statute of frauds, the learned 
writer reaches the conclusion that A should be allowed to hold B upon his law- 
ful and enforceable promise, even though his own promise remains executory. 
A promise unenforceable because of the statute of frauds is generally considered 
as merely subject to a defense and in no sense illegal, and such a promise is 
sufficient to make A's promise binding. 7 Since the contract is therefore valid, 
Mr. Rogers is undoubtedly correct in his conclusion that A may recover for a 
breach of the promise which is not subject to the defense of the statute of 
frauds without himself performing, provided, of course, such non-performance 
does not itself constitute a breach. It must also follow that B should be 
allowed the same right against A, for we have seen that B's promise can only 
be enforced when A is also bound. In accord with this view it has been held 
that when one party to a contract is protected by the statute of frauds he may 
nevertheless sue the other party for breach of his valid promise. 8 

1 1 1 Reports 27 a. 

2 See United States v. Bradley, 10 Pet. (TJ. S.) 343. 

8 Kearny v. Whitehaven Colliery Co., [1893] ' Q- B - 7°°- 
4 Widoe v. Webb, 20 Oh. St. 431. 

6 See Wald's Pollock, Contracts, Williston's ed., 207. 
8 Ibid. 208. 

7 12 Harv. L. Rev. 424. 

8 Justice v. Lang, 42 N. Y. 493. 
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While Mr. Rogers undoubtedly expresses the weight of authority, the law is 
by no means settled, and, as he himself admits, no general rules can be laid 
down against which authority cannot be cited. 
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II. BOOK REVIEWS. 

In 21 Harv. L. Rev. 228 (January, 1908) we printed a review of the second 
edition of Abbott's Practice and Forms, by Carlos C. Alden, published by Baker, 
Voorhis and Co., New York. In our review of this work criticism was made of 
the omission of ten of the most recently decided New York cases. Our atten- 
tion has been called by the editor of the second edition to the fact that of these 
ten cases four were not omitted, but had been actually cited a total of eight 
times. In this matter we acknowledge our error, though we feel that it is possi- 
ble that two of the cases were not cited in every section where they should have 
appeared. Of the remaining six cases the editor assures us that in his opinion 
five of them involve matters not within the scope of the work. On this point we 
do not feel convinced that our review was wrong, but we are glad to recognize 
the existence of a firm dissent from our criticism. For the injustice in our 
admitted error we feel the deepest regret. 



The Law and Custom of the Constitution. By Sir William R. Anson. 
In three volumes. Vol. II. The Crown. Parti. Third Edition. Oxford: 
At the Clarendon Press. 1907. pp. xxvii, 283. 8vo. 

Since the last edition of this work was published, Sir William Anson has 
been active in public life. Entering Parliament as a member for Oxford Uni- 
versity in 1899, he was soon made Secretary to the Board of Education, and 
had the principal charge of carrying through the Education Act of 1902. No 
doubt these duties have delayed the preparation of another edition of his book, 
but students of English government will welcome even this instalment of a new 
edition, for the work is far the best that exists in its own field. That field can- 
not be easily defined, but the author has indicated it well in the title of his 
book, " Law and Custom of the Constitution." In most governments it is easy 
to distinguish the legal structure from the functions of the organs of the state ; 
but in England this is not so, because the exercise of authority is limited, and 
even created, by conventions of the constitution which have no legal basis. In 
the English government, as in a rotary storm, structure and functions can- 
not be kept distinct. So far, however, as it is possible to separate them, Sir 
William Anson's book deals with the former, that is, with the law, and with 
those customs which may be said to form a permanent part of the British con- 
stitution, including such things as the responsibility of the ministers, and even 
the procedure for making appropriations in the House of Commons. It is 
worth while to keep an authoritative work in such a field well up to date. 

In the subjects treated by the present volume — covering as it does the 
Crown with its councils, the ministers, and the departments of government — 
there has not been a great deal of change in the dozen years since the last 
edition came out. Perhaps the most striking change has been that in the 
Board of Education itself. But the new edition does much more than merely 
note the results of recent legislation. In one or two respects the book has been 
largely reconstructed. The author has abandoned his division of the public 
offices into executive and regulative; that is, into those which deal with the 



